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Twin Peaks 2.0: Reforming Australia’s Financial Regulatory Regime in 
Light of Failings Exposed by the Banking Royal Commission 
 

Andy Schmulow*, Karen Fairweather† & John Tarrant‡ 

In November 2017 the Federal government established a Royal Commission in Australia’s 
financial services industry that has become widely known as the Banking Royal Commission. 
The Commission has, during its hearings and in its recent Interim Report, exposed serious 
misconduct and poor regulation in Australia’s financial services industry. The authors argue 
that the recommendation of the 2014 Financial System Inquiry that there be an Assessment 
Board to provide continuous oversight of the financial regulators, APRA and ASIC, is an 
effective solution to the regulatory failures exposed by the Banking Royal Commission. The 
benefits to Australia of the establishment of an Assessment Board are clear, and include 
enhanced accountability, improvements in the regulator’s culture, prevention of regulatory 
capture, and enhanced capacity to prevent financial crises. The introduction of an Assessment 
Board in Australia would serve as a timely and highly effective adjunct to the current 
Australian Twin Peaks financial regulatory architecture comprising APRA and ASIC. 

 

 

A. Introduction 

 

The Federal government established a 
Royal Commission into Misconduct in the 
Banking, Superannuation and Financial 
Services Industry (the Financial Services 
Royal Commission (the FSRC) commonly 
referred to as the Banking Royal 
Commission) on 30 November 2017.1 
Subsequently, the FSRC released its 
Interim Report dated 28 September 2018 
(the Interim Report)2, and invited public 
submissions. Paragraph 5.2 of Chapter 8 of 
the Interim Report posed the question, 
‘Should there be annual reviews of the 
regulators’ performance against their 
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mandates?’3 Our article addresses that 
question by focusing on two core themes: 
(1) the phenomenon of regulatory capture 
as a theoretical framework within which to 
analyse what has been described by some as 
the collapse of regulatory enforcement in 
Australia4; and (2) the benefits of 
establishing a Financial Regulator 
Assessment Board (FRAB or Assessment 
Board) to undertake annual reviews of 
overall regulator performance relative to 
their mandates. 

In the Australian context an Assessment 
Board was recommended by the Financial 
System Inquiry (FSI) in 2014, chaired by 
David Murray AO (Recommendation 
number 27 of the FSI Final Report).5 Our 
proposal further develops the FSI proposal 
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for a FRAB – in line with the proposals set 
forth by leading scholars and theorists, for 
a board of oversight that would enhance the 
regulator’s performance. The work of these 
scholars, stretching back to the late 1800s, 
provides a jurisprudential and public policy 
framework for a proposed ‘regulator for the 
regulators’, upon which this article borrows 
heavily. 

This article proceeds in two parts. Part One 
outlines the concept of regulatory capture 
and the refocusing, in the wake of the 
Global Financial Crisis, of the regulatory 
capture scholarship on designing 
mechanisms to mitigate capture. It then 
turns to recent evidence of capture in the 
Australian financial regulation 
environment (Sections II and III). Part Two 
provides an analysis of a proposed 
Assessment Board (Section IV). It does so, 
first, by providing a methodological 
framework for such analysis. Thereafter 
that framework is applied to the structure 
and functions of such a Board, in order to 
describe – and proscribe – what such a 
Board should do, and how it should be 
done. We analyse what has been achieved 
to date by mechanisms (for example by the 
FSRC) designed to,6 or with the effect of, 
assessing the overall performance of our 
regulators, as evidence of what ex post, 
recursive review would achieve (or as 
evidence of what could possibly have been 
achieved, had the proposal for an 
Assessment Board been adopted in 2014, 
when the FSI delivered its report). We also 
address some of the criticisms that have 
been levelled at the proposal for an 
Assessment Board to date.  

Finally, we provide a conclusion. 

 

B. Regulatory capture7 

 

The capture theory of regulation posits that 
regulation is routinely diverted away from 
the public interest and towards the interests 
of the industry groups who are, or were to 
be, subject to that regulation.8 Capture can 
infect all stages of regulation.9 Both the 
legislature10 and regulatory agencies11 are, 
thus, potentially victims of capture. With its 
origins in the work of Huntington and 
Bernstein in the 1950s,12 the capture theory 
of regulation gained traction in the 1970s. 
This was largely a consequence of the work 
of Chicagoan economist, George Stigler, 
whose writings incorporated many of the 
building blocks of the public choice theory 
of the Virginia and Maryland Schools.13 In 
Stigler’s analysis, regulation is a 
commodity traded in the market place,14 
which ‘as a rule … is acquired by the 
industry and is designed and operated 
primarily for its benefit.’15 

The type of capture that Stigler was 
concerned with – ‘entry-barrier capture’ - 
resulted in more rent-enhancing 
regulation.16 However, more recently, the 
focus has been on so called ‘corrosive 
capture’, which has the effect of lessening 
or weakening regulation.17 According to 
the public choice account of regulation,18 
the participants in this market for regulation 
- legislators and regulators on the one side, 
and interest groups on the other – are 
motivated by exactly the same self-interest 
as participants in private markets. In the 
case of legislative capture, legislators trade 
regulatory favours for political resources.19 
Significantly, highly concentrated, well-
organised interest groups (for example, 
industry) win out over more diffuse groups 
(for example, consumers) in this market for 
regulation.20 ‘Agency’ capture might result 
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from the legislature’s control of an agency 
and the concomitant risk of political 
interference, for example, on behalf of a 
regulatee. Alternatively, a regulatory 
agency may have its own, independent, 
self-interested reasons for delivering 
industry groups regulatory favours, by 
diverting the goals of legislation to the 
latters’ advantage.21 Agency capture may 
therefore exist in conjunction with, or 
independently of, legislative capture. 

  Huntington and Bernstein had 
recommended institutional reforms as an 
antidote to the capture they identified. In 
contrast, the public choice theory of 
regulation viewed the advancement of 
concentrated industry interests as inherent 
to, and hence an intractable problem of, 
regulation.22 A deregulatory agenda was 
therefore implicit in the theory, which soon 
became the dominant view of regulation.23 
Indeed, the extensive programmes of 
deregulation and privatisation it 
underpinned in both the United States and 
the United Kingdom24 from the 1980s 
onwards stand as a testament to the theory’s 
far-reaching influence.  

 Turning to the particular context of 
financial regulation, capture has been 
described as a ‘partly inevitable aspect of 
the financial regulatory process.’25 A 
complex combination of factors are in play 
here.26 Firstly, there is the problem of 
information asymmetry. The superior 
expertise and resources of large financial 
institutions can make the regulator 
dependent upon such institutions for 
information. This creates obvious scope for 
regulatees to hide information. 
Furthermore, the regulator may be unable 
to view information that is provided 
sceptically or ineffectively.27 Secondly, 
asymmetry of participation plays an 
important role. Besides the vast resources 

available to financial institutions for 
lobbying, the complexity and technicality 
of financial policy, coupled with the rapid 
pace at which financial markets evolve, 
inevitably privileges industry over other 
interest groups in participatory terms. 
Thirdly, (and ironically), the very intensity 
of supervision and monitoring required in 
the case of very large financial institutions 
can easily lead to a potentially dangerous 
‘cosiness’ between the regulator and 
regulated. It was this concern that prompted 
the United States Federal Reserve to move 
back to its own premises teams of 
examiners who had been stationed on a full-
time basis on-site in the offices of it large 
bank-regulatees.28 Fourthly, Baxter points 
to the quasi-public nature of banks as 
explaining their strong influence in the 
regulatory environment.29 And where large, 
systemically important financial 
institutions are concerned, the ‘too-big-to-
fail’ phenomenon may be perceived as a 
reason for their differential treatment by 
regulators. Fifthly, the high level of 
regulator discretion involved in financial 
regulation creates obvious scope for 
capture to manifest itself. Finally, the 
revolving door phenomenon has been 
identified as rendering financial regulation 
particularly vulnerable to capture. At the 
same time, it must be acknowledged that 
this permeability may be vital in enabling 
regulators to attract more able and skilled 
employees. Revolving-door concerns are 
two-sided. On the one hand, the prospect of 
future, more lucrative employment with 
regulated firms may tempt regulator-
employees to provide lenient regulatory 
treatment. On the other hand, there is the 
concern that those coming to regulator-
employment from an industry background 
may be ideologically and culturally pre-
conditioned to favour industry interests.  
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 Indeed, ideology and culture have 
been said to be central to the capture 
allegedly implicated in the Global Financial 
Crisis.30 The non-material, insidious 
mechanisms involved in this new form of 
capture – described variously as ‘cultural’, 
‘intellectual’, ‘cognitive’ or ‘deep’ - were 
quite different from those of traditional 
regulatory capture, referred to above.31 
After warning that, in the financial 
regulation context, regulatory capture was a 
‘constant threat and a frequent reality’, 32 
Buiter explained that this new type of 
capture:  

can be called cognitive regulatory 
capture, because it is not achieved by 
special interests buying, blackmailing 
or bribing their way towards control 
…. but instead through those in charge 
of the relevant state entity 
internalising, as if by osmosis, the 
objectives, interests and perception of 
reality of the vested interest they are 
meant to regulate and supervise in the 
public interest. 33  

While some, in the aftermath of the Crisis, 
claimed that the obstacles posed by 
regulatory capture are insurmountable, the 
Crisis was ultimately the impetus for a new 
direction in capture scholarship. 
Acknowledging that capture is an 
inevitable feature of financial regulation, 
the focus is now on designing mechanisms 
to mitigate capture.34 As summarised by 
Pagliari, these mechanisms fall into three 
main categories:35 measures promoting 
greater balance and diversity in the 
competition among different stakeholders; 
reforms of the institutional context within 
which regulators operate; and opening up 
the regulatory process to different external 
checks and balances.  

After exploring the evidence of capture in 
the context of the recent failure of 
Australian financial regulation, we return 

below to consider in detail the introduction 
of a mechanism (the establishment of a 
Financial Regulation Assessment Board) 
that falls into the third category.  

 

C. Regulatory capture as a (partial) 

explanation for recent 

Australian regulatory failure 

 

One of the criticisms levelled at public 
choice analyses of regulation has been the 
tendency to view regulatory failure as 
virtually synonymous with regulatory 
capture.36 While acknowledging that other 
factors may have played a role in regulatory 
failures exposed in Australia’s financial 
system over the past five years, we argue 
that there is, nonetheless, compelling 
evidence of capture.  

A series of scandals in the financial sector37 
brought the question of ASIC’s efficacy as 
a consumer financial protection and market 
conduct regulator into the spotlight in 2013. 
The immediate catalyst for the Senate 
Economics References Committee inquiry 
into ASIC’s performance was a scandal 
involving serious misconduct at 
Commonwealth Financial Planning Ltd 
(CFPL)38, and ASIC’s failure to take timely 
and effective action, despite persistent 
whistle-blower reports made to it. In its 
report, released in June 2014, the 
Committee characterised ASIC as a ‘timid, 
hesitant regulator, too ready and willing to 
accept uncritically the assurances of a large 
institution that there were no grounds for 
ASIC’s concerns or intervention.’39 It 
acknowledged too that ‘the public 
perception that “the big end of town” is 
treated differently and less transparently to 
other regulated entities is inherently 
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dangerous to ASIC’s legitimacy as a 
regulator.’40 Ultimately, it considered that 
the credibility of the Commonwealth Bank 
and confidence in ASIC were so 
compromised that a Royal Commission 
was warranted.41  

 Despite reference in the Report to 
‘perceptions of the regulator being 
captured’ and ‘the perception that ASIC is 
too close to the entities it is supposed to 
regulate’,42 the Committee stopped short of 
suggesting that regulatory capture was 
actually at play. Two pieces of evidence 
that emerged in the course of the inquiry 
suggest that there is good reason for 
concern about capture in ASIC’s case. The 
first relates to ASIC’s failure to adequately 
manage a conflict of interest disclosed to it 
in respect of an industry secondee’s 
involvement in its generic calculator 
project.43 This project ultimately led to 
ASIC’s decision to grant regulatory relief to 
all providers of superannuation calculators. 
The secondee had significant practical 
expertise in the field and had previously 
been involved in drafting an industry 
submission to ASIC on exactly this matter. 
He was asked by ASIC to co-write an issues 
paper, which would inform ASIC’s 
decision as to the granting of relief. In its 
subsequent investigation into the matter, 44 
the Commonwealth Ombudsman rejected 
ASIC’s assertion that the junior nature of 
the secondee’s position meant that it was 
not inappropriate for him to continue 
working on the project. On the contrary, the 
Ombudsman considered that there had 
clearly been scope for ‘contamination’, 
although it was not satisfied that the 
evidence established that such 
contamination had actually occurred.45  

  The second matter provides 
compelling evidence of the sort of 
‘cognitive’ or deep capture, by which the 

regulator comes to internalise the 
‘objectives, interests and perception of 
reality’ of its regulatees. The CFPL scandal 
resulted in a remediation scheme for 
customers affected by financial advisor 
misconduct, which had involved, amongst 
other things, the fraudulent falsification of 
documents and signatures. The ASIC-
approved remediation scheme ultimately 
resulted in the under-compensation of a 
number of customers. This was because it 
involved an internal review by CFPL of the 
relevant client files, many of which had 
required reconstruction due to the 
falsifications and wrongful failure to keep 
proper records. The scheme provided for 
only partial funding46 by CFPL of an 
external review of the customer’s file. 
When asked by the Senate Committee why 
ASIC had not insisted on the remediation 
scheme providing for fully-CFPL-funded 
external reviews of client files, when the 
problem had derived from the wrongful 
conduct of CFPL officers, an ASIC senior 
executive responded that ‘doing that for 
7,000 clients, at $35,000 or $40,000, would 
be a few hundred million dollars.’47 As the 
Committee noted, this telling response was 
indicative of the ‘excessive regard’ ASIC 
has to the burden enforcement action might 
impose on regulatees.48  

 In April 2017, it emerged that ASIC 
had regularly allowed the major banks and 
other large financial institutions to water-
down ASIC media releases relating to 
industry misconduct.49 An embarrassing 
email exchange between ASIC and 
CommInsure (Commonwealth Bank’s 
insurance arm) that came to light in the 
Royal Commission’s inquiry has exposed 
the true dynamics of ASIC’s relationship 
with its large regulatees and, surely, lends 
credence to the cognitive capture thesis. It 
involved ASIC, acting on its concerns 
about serious misconduct by CommInsure 
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(attracting potential penalties of $8 
million), sending CommInsure a draft 
media release and meekly asking: 

Could you please consider and let us 
know whether this is sufficient for 
CommInsure to resolve the matter, 
including by way of community benefit 
payment [of $300,000], in absence of 
infringement notices.50 

The astonished reaction of FSRC 
Commissioner Hayne to this email 
exchange is also worth setting out in full: 
‘The regulator asking the regulated whether 
the proposal was sufficient in the eyes of 
the party alleged to have broken the law, is 
that right?’  

 

D. Preventing capture: a regulator 

to oversee Australia’s financial 

sector regulators. 

 

 Methodology and findings 
 

With the opportunities for capture 
discussed and demonstrated, both in the 
range of opportunities and the subtleties of 
the temptations, we conduct an 
internationally comparative, cross-
jurisdictional analysis of one method to 
deter and prevent regulatory capture – a 
board of oversight (Financial Regulator 
Assessment Board (Assessment Board) in 
the Australian context), the purpose of 
which is to enhance regulator efficacy by 
acting as a check and a balance against 
capture. This analysis draws upon 
contributions such as those of Adams, 
writing in the late 1800s, who observed the 
manner in which the Railroad Commissions 
had been captured by regulatees.51 

Our findings are based upon the work of 
other scholars who have made notable 
contributions to our understanding of how 
such a board of oversight could be 
envisaged so as to address, in its design and 
in its operation, deterrence of capture; 
including the kind of leveraged capture 
involving the capture of the board of 
oversight itself.52 This includes the work of 
McCraw53, Breger et al54, Pagliari55, and 
others, on a ‘Sunshine Commission’, and 
Barth et al56 on a ‘Sentinel’. These writers 
present a jurisprudential and public policy 
defence of such a Board, and provide 
detailed and extensive arguments into what 
such a Board should do, and how it should 
be done.57  

Our findings provide a similar framework: 
what the role of such a Board should be, and 
how it should function, be constituted, 
resourced, empowered, and what the 
expected benefits may be. In addition our 
findings provide a solution with a high 
degree of granularity, based in part upon the 
findings of the FSI, and also upon 
comparative examples and theoretical 
scholarship, where those are aimed at 
addressing capture; in particular the issue of 
the capture of financial sector regulators. In 
addition our findings pay particular 
attention to enhancing regulator efficacy, 
and to ensuring independence, while 
avoiding the creation of overlap or gaps, 
confusion, or ‘turf battles’. To this end our 
research argues that it is as important to 
resolve what such a board would do, as it is 
to resolve what it should not do. 

Our findings also address a further issue, 
that of the life-cycle of regulatory agencies 
– they begin with ‘determination and 
youthful exuberance [but] pass inexorably 
into middle-age and finally senescence’.58 

Finally, due to the complexity and 
technicality of many financial transactions, 
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inevitably the public is placed at a severe 
participatory disadvantage, vis-à-vis 
industry, in the policy formation and rule-
making process. A Board would also 
address this issue. 

 

 A Regulator for the Australian 
Financial-System Regulators 

 

A ‘regulator to regulate the regulators’ as 
the proposal has been described,59 would 
provide the missing link in the 
accountability and performance review 
framework that currently exists under 
Australia’s Twin Peaks regime.  

This should not be confused with the 
accountability mechanisms that presently 
exist in Australia. For example, APRA, the 
financial system stability regulator, is to a 
degree answerable to the Treasurer,60 but 
nonetheless has a high degree of statutory 
independence.61 In addition, both APRA62 

and ASIC63 are accountable to Federal 
Parliament by way of submission of Annual 
Reports, and by way of testimony before 
Parliamentary committees.64 Nonetheless 
these mechanisms have proved, at times, to 
be largely ineffectual. 

In response, in its final report, the 
Commonwealth government-constituted 
FSI proposed (at recommendation 27)65 
that the Federal government create a new 
Financial Regulator Assessment Board (the 
Assessment Board) to provide annual 
reports on the performance of both APRA 
and ASIC and the payment-system-
regulation function of the Reserve Bank of 
Australia (RBA).66 The proposed 
Assessment Board would assess regulators 
against their mandates and priorities, listed 
in their Statements of Intent (SOIs).67  

The purpose of such an Assessment Board 
would be to improve the regulator 
accountability framework.68 Specifically 
aimed at addressing ASIC’s poor 
performance, and strengthening its 
performance in the future, the FSI asserted 
that establishing an Assessment Board 
would ‘help to ensure ASIC has the 
appropriate skills and culture to adopt a 
flexible risk-based approach to its future 
role. Its overall performance would also be 
subject to annual review by the 
[Assessment Board].’69  

Overall the FSI proposal shares a number of 
similarities with what may be described as 
the current consensus on what criteria are 
essential for the effective functioning of 
this proposed body: these include Barth, 
Caprio and Levine in the United States, 
who advocated for an expert panel of 
oversight called a ‘Sentinel’ that would, 
acting on the public’s behalf, provide 
informed, expert, and independent 
assessment of financial regulation.70 Barth, 
Caprio and Levine’s proposal envisaged (i) 
an authoritative institution, independent of 
short-term politics and independent of the 
financial services industry; (ii) with the 
power to demand and obtain information 
necessary for assessing and monitoring the 
regulators; (iii) with the multidisciplinary 
expertise necessary to process that 
information; (iv) with the prominence to 
deliver such assessments to the public and 
its elected representatives; and (v) in an on-
going manner capable of affecting the open 
discussion of financial regulatory policies71 
(the FSI report envisaged that the 
government would receive annual, 
independent advice from the Board on 
regulator performance,72 and that the 
reports would be made public73). Barth et al 
argue that each of these characteristics ‘is 
necessary for improving the still seriously 
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flawed financial regulatory institutions 
operating around the world today.’74 

 The specifics of the FSI proposal 

While the FSI noted that Parliament 
reviewed regulators’ annual reports, 
parliamentary scrutiny was ad hoc and 
focused on particular issues or decisions. 
This, the FSI concluded, made effective 
monitoring of the regulators difficult, 
especially considering the complexity of 
the regulators’ mandates.75 

In response the FSI called for the 
establishment of an Assessment Board, but 
with specific strictures in place. First, the 
FSI proposal did not call for the 
Assessment Board to be constituted as a 
separate agency, but it did propose a 
separate secretariat be provided by 
Treasury. This would keep the Assessment 
Board’s secretariat at arm’s length from the 
remainder of Treasury, which is important 
considering Treasury’s policy role as a 
member of the Council of Financial 
Regulators (CFR).76  

Second, it was not intended that the 
Assessment Board would direct the 
regulators. Its role would be to submit 
reports to Government on how the 
regulators had used their powers and 
discretions.77  

Third, the Board would be comprised of a 
diversity of membership, in order to 
prevent excessive influence by one person 
or group. It would consist of between five 
and seven part-time members with industry 
and regulatory expertise, but to the 
exclusion of current employees of regulated 
entities.78 To this we would propose adding 
various other mechanisms that should be 
employed to ensure that Board members 
were sufficiently skilled, objective, 
impartial, and unconflicted. To that end, 

they would serve staggered, limited terms 
to ensure continuity, and to ensure that the 
membership is refreshed with sufficient 
regularity. Individuals who provide 
leadership in regulatory agencies over an 
extended period of time will quite naturally 
influence the way in which that Agency 
undertakes its role. Even the most vigilant 
and impartial regulator will possess certain 
cognitive biases. By refreshing the 
membership of the Board on a regular basis 
the cognitive biases of a given individual 
will not affect disproportionately the 
policies and the conduct of an agency. 

In recommending the establishment of an 
Assessment Board, an Inspector-General 
model was rejected by the FSI, as it would 
have involved the creation of a new 
agency.79 Moreover, one of the advantages 
of an Assessment Board over that of an 
Inspector-General was that, in the case of 
the latter, much reliance would be placed on 
one person, whereas an Assessment Board 
would include expertise across regulators. 

The FSI also rejected a suggestion that the 
CFR be formally constituted as an oversight 
body, on the grounds that such a proposal 
would fundamentally change the regulatory 
system, weaken accountability, and 
interfere with the CFR’s ability to facilitate 
cooperation between the regulators.80 

The FSI concluded that ‘creating a new 
Assessment Board to review regulator 
performance is the best way to address the 
gap it has identified in the current 
accountability framework’, and that such 
an Assessment Board ‘would facilitate 
improved scrutiny of regulator 
performance without creating new agencies 
or compromising existing accountability … 
[and was ] not intended to reduce the 
independence of regulators in executing 
their statutory mandates’.81 
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Currently other, partial, examples of such 
boards of oversight include, to a limited 
degree, the Financial Policy Committee82 
(FPC) in the United Kingdom. The FPC 
was established by legislation promulgated 
in April 2013,83 and has binding authority 
over the agencies over which it has 
oversight. Its purpose is to look for the next 
‘bombshell’ that may hit the financial 
system by identifying, monitoring, and 
acting to reduce systemic risks.84 

The United States Government 
Accountability Office (GAO) serves as a 
further, limited, and partial example. While 
the GAO is an independent, professional 
agency that evaluates the performance of 
government institutions, it is primarily 
focused on financial efficiencies.85 

 

 Advantages of an Assessment Board 
for the Australian Financial Services 
Sector 

 

In Australia, the current accountability 
framework — Parliament and its 
committees — would benefit from the 
creation of an Assessment Board by being 
informed by independent and impartial 
reports, prepared by experts, into the state 
of regulation in the financial sector. Such an 
Assessment Board should have an 
unfettered power to gain access to any 
information it deemed necessary for 
evaluating the state of financial regulation, 
including the power to compel information 
from regulated entities. 

In the process of holding the regulators 
accountable, the Assessment Board would 
be expected to inquire into the 
appropriateness of the methodologies 
employed by ASIC and APRA, question 
conclusions and assumptions, and 

challenge prevailing orthodoxies, including 
those alluded to in evidence before the 
FSRC.86 To this end, practical failings that 
have come to light as a result of the FSRC 
point to regulators that have lost sight of the 
wood for the trees. They also point to the 
productive role that is served by recursive 
review. Put differently, the FSRC has 
exposed failures, and in the process held the 
regulators to account. In so doing the Royal 
Commission has acted as an ad hoc 
Assessment Board, by revealing ineffectual 
enforcement, failures by the regulators to 
discharge their mandates, and incorrect 
priorities, and then focusing them on what 
steps to take, and cajoling them to take 
those steps sooner rather than later. As the 
Chair of APRA conceded: 

The [Royal] commission has suggested 
a broader examination of the issue is 
needed, and APRA and ASIC will need 
to work together to how that can best 
be done without exacerbating existing 
concerns that responsibilities between 
the two agencies are becoming 
blurred.87 

Like an Assessment Board may be expected 
to do, the FSRC has revealed confusion 
between the respective roles of APRA and 
ASIC in the regulation and supervision of 
Superannuation.88 This confusion would 
appear unnecessary: ASIC and APRA have 
both been members of the Council of 
Financial Regulators for 20 years – a 
council specifically formed to provide a 
forum in which such questions could be 
resolved. 

[The CFR provides] regular bilateral 
coordination arrangements that aim, 
among other things, to ensure close 
consultation and to avoid overlaps and 
gaps in regulatory coverage.89 

Other examples include the functional 
failures conceded by the Deputy Chair of 
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APRA under questioning before the FSRC, 
in which she conceded that not only had 
APRA had sight of criminal breaches, and 
not only did it not prosecute, but that it had 
knowledge of the fact that assurances given 
by regulated entities that they would cease 
committing such breaches, to spare 
themselves from litigation, was itself 
breached.90 Through the mechanism of 
making public the Board’s findings, such 
instances of ineffectuality would be 
exposed to the full force of public 
opprobrium.  

Examples of the benefits of engaging in 
independent review are not confined to 
evidence ventilated before the FSRC, 
however. They also include the APRA 
review of Commonwealth Bank (CBA), 
which it would be fair to describe as a 
withering assessment of the health and 
robustness of corporate culture-cum-
compliance at CBA;91 sufficient to require 
APRA to force CBA to hold an additional 
$1 billion in regulatory capital.92 Ironically, 
while APRA established this review, the 
findings were as withering an assessment of 
APRA itself: these scandals had been 
proceeding apace at CBA for almost nine 
years and, even more concerning, is that 
these malpractices were uncovered in a 
Report, the chief author of which had been 
the Chair of APRA when many of these 
scandals had taken place. Well may one ask 
therefore why these failings were not 
identified by APRA earlier?93 These are the 
types of questions that will not, typically, 
be raised by current accountability 
mechanisms, but would be raised by an 
Assessment Board. 

The response by the regulators to the 
findings of the FSRC underscores further 
the need for, and the advantages that may 
be expected to accrue from, an independent 
assessment mechanism. Presently the 
response from the regulators has been to 

double-down on their existing, flawed 
methodologies. APRA has announced an 
in-house review to be conducted by one of 
its Deputy Chairs into, among other things, 
how APRA utilises the avenues provided 
by the Courts.94 Apart from the obvious 
failure to establish a review with any claim 
to independence, is the notion that in 
response to revelations that APRA had 
sight of widespread criminal conduct, 
perpetuated over, in some cases, years, and 
perpetrated on an industry-wide scale, it is 
at all appropriate for the inquiry to be 
conducted by APRA.  

Over and above enhancing regulators’ 
capability to deter misconduct, and because 
financial crises are difficult to foresee, such 
an expert panel of review would assist 
ASIC and APRA to foresee the 
unforeseeable. It would analyse the inter-
connectedness of systemically important 
institutions, their role in the payments 
system, and the role of depositor protection 
that may not ordinarily enjoy the attention 
of the regulators. 

If the regulator’s role includes the 
prevention of financial crises, then any 
improvements to regulator efficacy that 
may flow from the establishment of a board 
of oversight would include enhancing 
Australia’s capacity to prevent endogenous 
financial crises or avoid the contagion of 
exogenous crises. 

Oversight from highly-experienced 
individuals, appointed for a fixed-term, and 
independent, would be able to provide 
recursive reviews that would continually 
measure regulators against their mandates, 
and in so doing, provide a more fixed 
benchmark against which to make that 
measurement. 
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  Responses to Criticisms of the FRAB 
Proposal 

 

 The costs are unjustifiable  

Estimates of the costs of remediating the 
fees-for-no-service scandal alone exceed 
$1 billion.95 Estimates of the costs to the 
financial sector of addressing the issues that 
gave rise to the FSRC, as well as the total 
costs of remediation, exceed $6 billion.96 
The costs of rescuing a failed bank can be 
multiples greater still; the costs of a 
financial crisis orders of magnitude greater. 
Staving off the effects of the GFC in 2008 
resulted in Australia’s banks borrowing – 
some would argue being bailed-out - $120 
billion against the taxpayer-funded Federal 
government guarantee.97 The continued 
presence of that guarantee has saved 
Australia’s banks an estimated $3.7 billion 
annually, although estimates range from 
between $1.9 billion to as high as $4.5 
billion.98 

 Rejected by the ASIC Capability 
Review 

The ASIC Capability Review states: “there 
is no need for ‘another regulator to regulate 
the regulators’.”99 The Capability Review 
argues that the solution to ASIC’s 
performance is to be found in better use of 
an existing sound governance structure.100 
While there is no doubt that governance 
structures that are better utilised will create 
better outcomes, we argue that this 
somewhat misses the point. Determining 
whether, from one period to the next, 
governance structures are being adequately 
utilised calls for independent, skilled, 
objective, arms-length analysis. This 
analysis should be afforded additional 
distance from the regulatees, in order to 
address the problem of capture – one that is 
particularly acute in this industry. 

Moreover, the Capability Review provides 
a somewhat superficial gloss on the issue of 
an Assessment Board, without addressing 
the problems of capture. Nor does the 
Review address the theoretical scholarship 
that demonstrates that the financial sector 
poses additional challenges to regulators, as 
compared to regulators of other industries. 
Indeed, the Capability Review only 
mentions a FRAB twice; the second time it 
does so, it incorrectly describes the 
acronym FRAB as ‘Financial Reporting 
Advisory Board’.101 

It is also notable that the Capability Review 
findings were provided three years ago. 
Evidence provided to the FSRC and the 
findings contained in the FSRC Interim 
Report would suggest that despite the 
recommendation that ASIC address the 
under-utilisation of sound governance 
structures, those reforms have either not 
been progressed, or have not yielded the 
desired results. 

 The solution to ineffective regulators 
it to provide them with more power:  

We argue that additional powers ceded to 
regulators will be of no benefit where the 
problem is an unwillingness to enforce even 
existing laws. This is reflected in the 
FSRC’s Interim Report.102 

 The proposal for an FRAB was 
rendered obsolete by the 
establishment of the Financial Sector 
Advisory Council:  

This Council was constituted to ‘provide 
the Government with advice on policies 
that will maintain an efficient, competitive 
and dynamic financial sector, consistent 
with the objectives of fairness, financial 
stability and prudence.’103 The Council was 
comprised exclusively of current senior 
leaders from the regulated entities, and 
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served as a government-funded industry 
lobbyist. In March 2018 it was scrapped.104 

 

E. Conclusion 

 

Some would argue that Australia is in the 
depths of a financial regulatory crisis. 
Utilising nothing more than disapproving 
looks, the FSRC Commissioner has 
achieved more in some instances in ten 
months than ASIC and APRA have, 
together, in ten years. Chairs and CEO’s 
have tumbled, as have directors.105 Senior 
executives have resigned,106 so too senior 
regulators.107 Predatory operators have self-
selected out of the market.108 The retail 
superannuation industry has been exposed 
for the exorbitant fees it has been charging 
its members. As a result the retail funds 
have lost members, and faced with this 
mass exodus, have responded by slashing 
their fees.109 
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