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1) What is a Secured Transaction 

A secured loan is a method of providing security to a lender in the form of a 

personal legal right, by providing the lender with an interest in the borrower’s 

assets. An unsecured loan provides the lender has no standing against the 

borrower’s property and only has rights to repayment of the loan against the 

borrower personally. If the borrower has insufficient funds to repay the loan a 

secured lender can enforce their security to gain priority for payment over 

unsecured creditors. Security may take the form of a proprietary interest 

(mortgages, hire-purchase, charges) others take the form of possession (pledges, 

pawns and liens). Secured transactions total approximately 7.3 million transactions 

annually in Australia, of which 96% involve motor vehicles. A charge provides 

security to the lender without the borrower relinquishing ownership or possession. 

These may take the form of either a fixed or a floating charge. IN the case of a 

floating charge where the borrower is in default the floating charge “crystallises” at 

the moment of default and becomes a fixed charge. Hire-purchase provides the 

option to the hirer to buy the goods. The hirer retains possession but the lender 

retains ownership until the goods are paid for in full. The hirer has the option to 

return the goods and may chose not to buy the goods. 

Generally at common law these securities do not expire, do not need to be renewed, 

and do not need to be registered to take effect. However through statutory 

intervention security over motor vehicles and fixed property must be registered. In 

respect of moveable assets in all jurisdictions except NSW and Vic and in some 

cases WA, the bills of sale legislation requires registration of goods mortgages. In 

NSW, WA and Vic the equivalent of bills of sale legislation is the securities (NSW) 

or chattel securities legislation. Legislation in all jurisdictions requires registration 

of security interests in motor vehicles on the Vehicles Security Register, REV’s or 

equivalent. However registered securities take precedence over unregistered 

securities. Registered securities are drawn-up by a notary public, and in the case of 

motor vehicles and fixed property registered securities are entered onto a register 

where they are available to be scrutinised. Where there is more than one registered 

security, the security registered first in time takes precedence over any subsequent 



securities. Currently the Federal government in Australia is considering a single 

national personal property security register. 

2) Name the Statutory Laws which cover the topic of Secured 

Transactions in your country 

Australia is a Federal System and each State and Territory has enacted laws which 

cover secured transactions, as has the Federal government. These include the 

Corpoprations Act 2001 (Cth), Chattel Securities Act 1987 (Vic), Chattel Securities 

Act 1987 (WA), Security Interests in Goods Act 2005 (NSW), Bills of Sale and other 

Instruments Act 1955 (Qld), Bills of Sale Act 1900 (Tas), Bills of Sale Act 1886 (SA), 

Pawnbrokers Act 1902 (ACT), Pawnbrokers and Second-hand Dealers Act 1996 

(NSW), Consumer Affairs and Fair Trading Act 1990 (NT), Second-hand Dealers 

and Pawnbrokers Act 2003 (QLD), 1996 (SA), 1994 (Tas), 1989 (Vic), Pawnbrokers 

and Second-hand Dealers Act 1994 (WA), Hire Purchase At 1959 (Qld), 1959 (WA), 

Registration of Interests in Motor Vehicles and Other Goods Act 1989 (NT), Liens on 

Fruit Act 1923 (SA), Stock, Wool and Crop Mortgages Act 1930 (Tas), Instruments 

Act 1958 (Vic),  

3) Discuss the types of personal property which may be secured  and 

any unique aspects of securing them 

The Federal government is proposing a single national personal property security 

register. Assets to be secured may include real estate owned by the borrower, which 

may include an “all moneys” mortgage, which enables the borrower to provide 

security for multiple loans without multiple mortgages. Mortgages may be provided 

over personal property. The law relating to this is not uniform. In all states except 

Vic, NSW and in certain instances WA, the bills of sale legislation requires 

registration of goods mortgages. Legislation in all jurisdictions requires registration 

of security interests in motor vehicles on the Vehicles Securities Register. Security 

over accounts receivable is possible. Mortgages may be acquired over future 

property (such as a boat not yet built). Mortgages over moveable assets and 

agricultural goods can be by bill of sale legislation in the ACT, NT, Qld, SA and Tas, 

or by chattel mortgage in Vic and WA or by a security interest in NSW. Ownership 

passes under some mortgages of goods, but possession remains with the grantor. 

Under these Acts documents which do not comply with the statutory form are 

invalid. These documents must be recorded in the office of the relevant regulator. 

Bills of sale can only be granted over personal chattels such as boats, cars or 

computers. A bill of sale can be granted over both fixtures and crops when 

harvested. A bill of sale cannot be granted over non-physical property or future or 



potential property. Bills of sale must be registered within the time specified in the 

legislation. In the ACT and SA within 30 days of execution; in Tas within 21 days; 

in WA within a period between 10 and 60 days depending on the distance between 

the place of execution and Perth; no time being specified in Qld and NT. In NSW 

registration is optional not mandatory. This does not apply to motor vehicles or 

boats. NSW legislation extends the period of registration beyond the current period 

of five years and provides that registration of a security interest in goods will 

usually give priority over unregistered interests and later registered interests over 

the same goods; and further that a security interest not registered is still valid. In 

NSW it is possible under the Act to give a mortgage over property which is not yet 

in existence. The Act provides for granting mortgages over animals such as sheep, 

cattle, horses and fish. In respect of special considerations for commercial goods 

versus consumer goods each State and Territory has a consumer code of conduct to 

comply with. 

4) Recovery/repossession of collateral upon default in payment 

Secured property may be seized when payment is defaulted upon, where the 

borrower becomes bankrupt, or where the goods are fraudulently removed. Where a 

bill of sale is not registered the effect in ACT, SA and WA is that the bill of sale can 

be sued on, but the bill of sale is void against in bankruptcy proceedings against the 

trustee, and void against the assignee or trustee of an assignment by the grantor for 

the benefit of the grantor’s creditors, as well as void against the sheriff seizing the 

goods and void against a judgement creditor. In the NT and Tas an unregistered bill 

of sale is void between both the parties themselves and against creditors. The debt 

may still be sued on but the property cannot be sued in the event of default. In Qld 

an unregistered bill of sale is valid between the parties but is void as against third 

parties such as creditors or an innocent third party.  

5) Priorities of liens 

Where there are equal securities, the first in time will prevail. A legal charge takes 

priority over an earlier equitable charge. A later fixed charge takes priority over an 

earlier floating charge. Where there are two securities where one is registered and 

one unregistered, the registered charge will take priority. 


